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Introduction

The'Chesapeake Bay Critical Areas Act was passed in 1984 in reccgnitaon
of the fact that the quality of the water of the Chesapeake Bay and its -
tributaries and the quantity of associated fish and wildlife have declined
due to human activity and that management of activities in tidal shoreline
areas is needed to minimize further adverse impacts. The purpose of the Act
is to provide for the development and implementation of a resource protection

program for the Chesapeake Bay, tidal tributaries, and tidal shoreline areas.

‘It provides for the deyeTOpment of local management programs based upon cri-

teria-deve]oped by a Chesapeake Bay Critical Areas'Commission .appointed by

_“pthe Governor and for areas des1gnated as part of the Chesapeake Bay Critical

.tfie;Areas Areas 1n1t1a11y des1gnated as part of the Chesapeake Bay Cr1t1ca]
irAreas include 1ands under the Chesapeake Bay and its tr1butar1es to the head
-of tide and a]l land and water area< w1th1n 1000 feet of t1da1 waters, t1da1
L?[ﬂwetlands, and the heads of t\de Unt11 a local management program has been
-,japproved by the Comm1551on, local governmenes in approv1ng projects proposed
-ﬂfto be 1ocated in the Cnesapeake Bay Critical Areas ‘must find that (1) the
'}f;proposed development w1]1 minimize adverse 1mpacts on water quality and (2)
hthe app11cant has 1dent1f1ed f1sh wildlife and p]ant habitat Wh]Ch may be
‘aoverse1y affected by the pr0posed deve]opment and has des1gnated the develop~
‘Ament so as to protect those identified habitats whose loss would substant1a1}y
'-d1m1n1sh the cont1nued ab111ty of popu]at1ons of affected spec1ed to susta1n'

'Vﬁthemselves K
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“'umIn developing its local criticalareas management program a local juriidiction,

may modify>the boundaries of ité Chesapeake Béy Critical Area by 1n§1Uding
additional areas it deems appropriate or deleting areas through utilization

of the_exc]usion proyision'of the Act. It is the purpose of this report to
describe the excldsior provisions, the condition undey which it may be appiied;
a methodo]ogv for 1dent1fy1rg potent1a1 exc]us1on areas and the costs and
benefits of excluding areas from a local cr1t1ca1 areas management program.

Case studies of areas with different present and proposed 1and uses will be
discussed to 1]1u strate how the exc.us1on prov1s1on rrnoh+ be applied in

different cond1t1ona.

-

Exclusion Provision of theVChesapeake Bay Critical Areas Act

The Act provides that local jurisdictiohsvmay exclude twolfypes of areas

'from its Chesapeake Bay Critical Area:

(1) Areas which are part of a deve]oped urban area in which,
in view of available public facilities and app]icabTe laws
and restrictions, the imposition of a program would not
éuﬁstantia11y improve pretection of tidal watef quality or
conservation of fish, wildiife or plant habitats.
(Such areas must be at least 50% deyeioped and not less than
2,640,000 square feet in ﬁontiguous area or comprise. the
“entire critical area of a municipélity whichever is Tess)
(2) Areasllocéted at least 1,000 feet from open water and
separated from open water.by an area of wetlands Which
it is. found will serve to protect tidal water quality and
fish ahd wildlife or plant habitats from adverse impacts

of development in the excluded areas,
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1. "Value of Wetlands as Fish and Wildiife Habitat

v
RS

One of the basic assumptions of this repdrt on how the exclusion
proyision_might apply in Dorchester Céuhty is that before an area is‘
exc]ﬁded from the cr%tical'area based upon the extensive wetlards criteria
it mustwbe shown thaf fish,~wildlife_and plant habitat on or adjaéent to "

_the site i§ adequately protected. The proposed criteria fo% Tocal Chesa-
peake Bay Critical Area Management Programs identify Habitat Protectionv
Areas that must be protected if a county is to compjy with the provisions
of the Chesapeake Bay Critical Area Actf Aé-discussed in more detail

.below, Eefdre an area can be excluded from the Critical Area Program, manage-
ment méasdres must be instituted to ensure protection of such areas. The
assertion is also made that tidal wetlands themselves are important fish
and wildlife habitat and thus in ary areas proposed for eic?usion; measures
must be made to ensure their protecfion. The purpose of this section s to
discuss the composition of tfdal wetlands ih Dorchester County and document
their values as Fish and wildlife habitat. |

There are over 95,000 acres of tidal wetlands in Dorchester County,
representing 36 percent of the State's tcté]. of this tota] 900 acres‘are

tidal scrub shrub, 6500 acres are tidal wooded Swamp, ZOOQFacrés are tidal

high marsh, 73,400 acres are brackish high marsh, and 12,300 acres are

brdckish low marsh.

According to the report, Coastal Wetlands in Maryland, the tidal marshes

~act as food scurces for fish and wildlife habitat in several different ways.

»
[

Generally from }Obto 30 percent (up to 35 to 40 percent) of the plant growth

34

in tidal fresh marshes is consumed by animals while the plant is alive.
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- The f511owing table reproduced from Coastal Wet1énds in Mary1qnd 1ndicates

I
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the relative value of various wetland types as direct wildlife food sources. -
Approximately half the remainder‘isfdecomposed in the wetlands as organic
material in the wetland soil where it is fed upoh‘by fiddler crabs, snaiis,v
amphipods.and other microscbpic invertebrate as well as by great numbersvof
fungi, bacteria, and other ﬁicroorganisms. Such animals and microorganisMs
in_turn act as foqd sources for others at higher Teve]s in the food chain.

" The remainder of the decomposed material is flushed out to open water by

TR fe e T R T S e R S RS
RE A A TR AT R R S R SER %

‘tidal action where it is a food source for microscopic animals known as

zooplankton and by fish and she]ffish directly. Fish and shelifish also

utilize the zooplankton as food sources. Studies have shown that the %ﬁ
.

tidal fresh marshes containing such plants as wild rice and smartweed %‘
are of the greatest value as direct food sources to animals while the de- B
composed material from brackish marsh provides more food to fish and shell- : %
c b s as ' ' i
fish in tidal waters. kg

The brackish mafshes are used as nesting and:wintering areas by a
variety of waterfowl including black ducks, teal, and Canadian geese;
The black ducks, feal and gadwall also use brackish marshes as bréeding
areas. Shorebirds such as dunlin, greater yellowlegs, and lesser yellow-
.1egs use the mudflats and shaliow pools of the meadow cordgrass and Olney
Threesquare marshes as feeding areas while willets, black rail, rédwinged
b}ackbifds and seaside sparrows‘nest in meadow cordgrass marshes. Shrubs

such as marsh elde and groundsel bush which are found along marsh channels

and marsh areas adjacent to wetlands form important components of the habi-

"
a

tat for several types of birds. Least bittern, long-billed marsh wren and

[t4

redwinged blackbirds nest in such shrubs and feed in the adjacent herboreous
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Table 1. Wiidlife food values for the chirty-one types of
subserial vegezation in the coastal wetlands of Maryland..
The values are rounded to the nearest 5% .

TYPE ' . VALUE
SHRUB SWAMP
Il Swamprose «...ocvvvvunranns R b
12 Smooth slder/Black willow .......... 5
13 Redmaple/Ash ovoviviviiiiiinn, 15
SWAMP FORESTS '
+ 21 Baldeypress..........caal S 70
.. 22" Red maple/Ash ....oovvinnnne 15
23 Loblollypine..cveierinninnnss R 5
FRESH MARSHES . »
30 Smartweed/Rice cutgrass ..... Ceeeas 100
3] Spatterdock....c.ou0nun Ceneeseenn 30
32 Pickerelweed/Atrowarum .. .vveevan. . 0 90
33 Sweetflag o..vinniiiiiiiiiiianean . 35
34 Carail coooveiiiiiiiiiinn, Ceaens 50
35 Rosemallow ...viveivniinniiinaen, 5
36 WiHldrice viviievnaneicniririranensses 4
37 Bultush coiviiiniininerieniennn .. . 40
38 Bigcordgrass ......... e cereas 40 ’
39 Commonieed....ioiiiiieieeeines 35
BRACKISH HIGH MARSHES
- 41 Meadow cordgrass/Spikegrass ....... 60
- 42 Marshelder/Groundseibush. ........ . 80 .
43 Needlerush ........ PR 15
44 Camail c.oivriiniiiiiiii it 40
. 45 Rosemaliow ................ e 3
"4 SWIlChZIasS . ovrsevivarssrersaannan 20
47 Threesquare co.vvvinvsnnonsess RPN 35
48 Big cordgrass «vvevvernanrronsionay 10
49 Commoniteed....ovnierirrnnecnnns 5
BRACKISH LOW MARSHES
51 Smcothcordgrass............... e - 50 )
SALINE HIGH MARSHES '
61 Meadow cordgrass/Spikegrass ... .. 20
62 Marshelder/Groundselbush.......... ’ 5 i
63 Needlerush .. oviviiiiiiiiaiaan, -5
. SALINE LOW MARSHES 0
71  Smooth coidgrass, tall growth form . ., 13 f;ig
72 Smooth cordgrass, short growth form. . 15 v 'E;?z
o

eh

REANTEY
grone
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marshes. Such birds also use cattail marshes as nesting areas along with
king rails and Virginia rails. Stands of switchgrass are of spec1a1 1mpor-
tance as the optimum nabitat in the upper Chesapeake region for the short-

billed marsh wren and the American pittern. Rails use several types of

~ brackish marshes for breeding purposes including Oiney Threesquare, smooth _

cardgrass and meadew cordgrass ; - , N L

The fresh marshes contawn the greatest diversity of f]owerwng p]ants
aﬁd during the late summer and early fall serve as granaries when seed pro-
duction is at a peak sgrving a‘variety of birds‘inc1uding redwing blackbirds,
bobolinks, rails, teals, pintai]s, mallards and other ducké. Waterfowl such
as Canadian geese, Black duck, widgeon, ring-neck duéks, whistling sWan, and
other migratirg waterfowl use these types of marshés as resting and wintering
areas. Catta{1 marshes are used as nesting areas by long-billed marsh wren,
common gallinules, least bittern and redwing blackbirds. Bbbolinks, common
snipe, sora and many other types of marsh birds also use tidal fresh marsh’
for habitat. Great blue heron and green heron are also found in such areas,

The shrub swamp and tidal forested swamp brovide excellent cover, an
abundance of food, a variety of nest sites and a ready scurce of water for

wildlife. They are important breeding areas for wood ducks, mallards,

~herons, egrets, ibises and many types of songbirds; They are of high value

to quail and woodcock as feeding areas and cover.. Other types of waterfowl
utilizing wooded swamp for habitat are hooded and common mergensers, buffle-
heads, mallards, w1dgeon, and Black ducks. |

Many types of mammals a]so are attracted to coastal wpt]ands for hunt1ng
and feeding, cover and nesting. Muskrats and nutria are two characteristic

inhabitants of tidal marshes. Voles, meadow mice, shfews and other small




~

manma]s are also found abundantly in coastal marsh areas.

Many mammals that are most characteristic of upland habitat’use tidal
wetlands as feeding areas including raccoons, skunks, weasels, opposums
and whitetail and sitka deer | | |

~ Reptiles and amph1b1ans are also prevalent in tidal wetlands. Sevnra1 

types of frogs, snakes and turtles call the t]da! wetlands home as weill.

Tidal freshwater areas are used as spawning areas for anadromous f1sﬁ
of which the most. well known is the striped bess. The tidal freshwater
marsh itself is a spawning ground for several species of fish including
killifish, mummichug, bluegill énd pumpkinseed. Several of these speciés
use the tidal freshwater marsh and associated sha]]ows and waters as year-
around resident species. The tidal freshwater marsh and assocxated shallows
also serve as 1mportant nursery areas for a variety of fish 1nc1ud1ng the

striped bass, shad, herring, menhaden and perch.

Thus, from the above discussion it can be seen that tidal wetlands are,

1n fact, important fish and wildiife hab1tat areas, and that it is 1mportant

that agctivities on adaacent upland areas be under*aken in a manner that does

not adversely affect their fish and wildlife habitat values.

Presumably, one of the principal reasons for the wetland exclusion pro-

- vision of the Chesapcake Bay Critical Area Act is their value for assimila-

tion of nutrients and sediments. However, it should be noted that studies
have shonn that in many cases marshes act on]y as . seasona] sinks absorbing
nutrients in the spring and summer and releasing them in the faln as the
marsh plants die off or die back. In addition, their assimilative capacity

of nutrients, toxics and sediments is not un11m1ted excessive amounts can
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adversely affect tidal wetlands, the tidal waters beyond them and the fish |
and wildlife using them as habitat.
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2. Discussion of Additional Measures Considered Necéssary to Support Exclusion

of Areas from the Chesapeake Bay Critical Area

As noted above, for an area identified as a poSsible'exc]usfon~area to
be actually excluded from the County s Chesapeake Bay Critical Area Mdnage—
ment Program it must be shown that water quality and fxsh and wildlife
habitat would not be adverseiy affected by activities occurring in them.
in ordér to identify the type of measures that the County would need to adoptc .
to show that the advefse impact‘bf present and proposed activities would be
minimized; an analysis of thetdifferent types of existing'and potential land
uses‘that miéht occur in the ﬁotehtial'exc1usion areas was performed.

Three types of ]and.use were tohsidered: forestry operations, agricul-
tural activitfés and low-density fesidentia] use. These land uses were
selected for discussion in this section because of their dominance in the.
County's Chesapeake Bay Critical Area. More intensive land uses are discus-
sed in the section on potential urban exclusion areas.

Forestry cperations, particulariy 1f they do not invoive clearruttmng,
generally have a limited adverse impact on water qua11ty. As of July 1, 1985,
forestry operationé must meet the reqdirements of the State;s Sediment Control
Act by following & Standanrd Sediment Control Plan or a more detai]ed plan
as part of a Forest Management Plan. Therefore, few additional management
measures would be required to support extlusion of such aréés other than.the
possible need for enforcement mechanisms to ensuré comp]ianée with\suéh»p]ans,
unless the aréa in quesfion contains identified habitat protection areas. On
the other hand, inclusion of such areas in the County's Critical Area Manage-

ment Program would not appear to place much additional restrictions on forestry




operat1ons The brincipaT one would invo?ve the placement of severe
restrictions of the cutting of trees within a 100-foot buffer area vather_

" than the slightly less severe restr1ct1ons on the cutting of trees in a
buffer area of 50 feet requ1red in the State Sediment Control Law. 'In‘;
either case, if hab1tat protect1on areas are present, the port1on of the
area containing them would either have to be 1nc1uded in the County 3

Chesapeake Bay Critical Area or surrogate measures be instituted to ensure

-

their protection.
However, with respect to the possible conversion of forested lands to
agricultural or residential use, additional management measures would need

to be instituted to ensure that potential adverse 1mpacts on water quality

or the adjacent t1da1 wetlands are minimized. Foremost among them would

SET
ERRT

e revision of the zoning ordinance, subdivision regulations or other local

BSC ST

in w1dth adjacent to the tidal wetlands. If steep slopes, hydric soils or
h1gh1y erodible soils are present, the areas containing them are to be in-
cluded in the forested buffer area to be reained in its natural condition.

‘ﬁﬁSuch measures might be instituted through the County s subdivision regula-
tions by requiring developer/owner submission of deed restrictions which
.ensure protection of the buffer area. | »

In addition, measures would have to be institufed to ensure that the
conversion of the land did not involve the clearing of forestland on h1gh1y
erodible soils (k .35) or steep s}opes (slopes 15%) because of the poten-
tial impact on the adjacent tidal wetlands anrd the tidal waters lying beyond
them to insure consistency with the 1ntent and purpose of the Act. In the:

case of conversion to residential development, managemnnt measures would also

)

" be
ordinances to ensure maintenance of a forested buffer of at least 100 feet




. pe needed to ensure that the removal of forested vegetation was kept to the

~ minimum. In addition, the density of the residential development would need .
to be reduced to two to five acres per dwé]!ing units rather than one dwell- )
ing unit per acre allowed in such areas by the present zoning to'ensure'

that the proposed residential development does not adversely affect water

quality on fish and wildlife habitat. This recommendation is prompted by

- studies performed in the completion of the EPA Chesapeake Bay Study which

notes lower pollutant loading rates at these.lower residential densities.

If areas presently in agricultural use are to be excluded from the critical

area, the principd] concern that must be addressed is similar to that for for-

ested areas; namely, protection_of'areas identified as habitat protection areas

~ in the critical area program development. This appliessfﬁarticularly to main- -

‘tenance of forested areas adjacent to tidal wetlands and non-tidal wetlands. | i
If the portion of the farmland being considered for exclusion is adjacent

to the tidal wetland but is not forested, provisions would be necded to main- ﬂ

tain, and establish if necessary,'a-yegetated buffer strip of at least 25 feet

.

adjaceht to the tidal wetlands. Review of County Critical Area boundary maps

T

indicates that in most cases such a strip already exists and the reguirement i

£

P vy

that it be maintained would not place a major constraint on the present use

of the land.

CEa®

However, exclusion of areas presently in agricultural use may involve a

somewhat hidden cost to the owners of farm hroperty since the State Depart-

- .

ment of Agricultiure has made & commitment to provide priority assistance to

v
bl

farmowners in the Chesapeake Bay Critical Area to-ensure they have developed

and are implementing Soil Conservation and Water Quality Plans within five

years of the date of adoption of the criteria. If a farm is not in the

o A

[
IEEE e

X E
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cr1t1ca1 area 1t will }1kely be consxdered 1ower in pr1or1ty for Lhe prov1sqon

of technxca] asswstance in the dnvelopment of such p]ans and the prov151on of
State cost-share funds for implementing Best Management Practices.’ . .
- It should be noted that,as presently written, thebcriteria for Chesapeake .

Bay Critical Area Program development do place resfriction$ on the,density of

residential development that occurs in areas present]y’in agricultural use.

The'proposed restriction is one dwelling unit per 20 acres. CTustering of

dweliing units at a.gréater density is éncouraged-as long ‘as the overall den-

Ef,
b

sity requirementris met in order to maintain the integrity of agricultural

and forest lands in the Chésapgake Bay Critical Area. If an area presently

in agr1cu1tural use was ekc]uded from the critfca] area that density require-
ment would not have to Be met but a minimuﬁ density of two to five acres would:
likely be required to ensure that adverse imbacts of development on tidal waters ' f
énd wetlands was minimized. In most cases such a density corresponds to existing
conditions in much of Dorcﬁestér Co&ntywheresoi] Iim%tations require larger

lot sizes than that reqqiréd by the zoning ordinance in order to meet Héa1th
Department regulation for the b]acement of septic tanks.

Therefore, the real effecf of such & zoning change is only to establish’

consistencey batween County zoning and Health Departmént standards. If the.

use of berm infiltration ponds were increased,the density of development on

|l

1nd1v1dua] lots m1ght be larger but the overall density of future subd1v1sxons'
would likely be about the same due to land area requirements and standards for

pond siting.

-11-~



-~ 3. ldentification of Potential Urban Exciusion Areas .

Since the Urban Exclusion Area provision refers to a déve]oped urban
. area with public facilities, it is assumed that such an area must be presént]y

serviced by water and sewer facilities (or;wﬁll_be in the near future) and

must be at-a density of greater than one acre. Industrial and commercial .

" areas would meet this criteria. o e e o
| Fd? an area meeting the above criteria to be excluded, it must be shown
that there are sufficient laws and regulations inbp1ace to ensure that there
would not be significant adverse impacts on water quality and fish and wild-
life habitat if the area is not included in the County's Chesapeake Bay Criti-
- cal Area. o | |
In addition, an are.a proposed for éxc'iusion'under this provision must be
ét least 50 percent developed and either be in an incorporated municipality

or be at least 2,640,000 feet in-contiguo_us area (with the upland portion of

i

the critical area being 1000 feet in width: This is equivalent to an area

e
TR

with 1/2 mile of shoreline). (1000'-x 2640'). -

SR TTEE

Areas zoned M-R, M-A-R, R-1 or Conservation are not eligible for exclu-

sion since they cannot be developed at a density greater than an acre and
‘ ' thus cannot be considered as urban areas. County aredas zoned R-2 can only
5' be considered as potential exclusion areas if they are serviced by water.and
g' sewer services. -

Although ar‘eaé zoned Industrial and Commercial are‘c;f sufficient intensity
gl to qualify as potential urban exclusion areas provided they meet the other con-
g . .- ditions for exclusion, there appear to be few, if any, areas zoned industrial

or commercial in the County's critical area.

~1Z2-
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~ Thus, the only areas zoned R-3 which are 60.6 acres in size and at least
50 percent developed or are within the borde}s of municipalities would qualify

as potential urban exclusion areas. To gain insight'into what might be invol-

- ved in excluding such areas examination of two case study areas will be exam-

ined.

The case stddy area shown on tax map 21 is the town of Secretary. Its
critical area is almost'entire1y either developed or in public ownership. It
shafes water and sewer facilities with the town of East New Market. Areas for’
potential growth will Tikely cccur in areas between the town and East New Market

away from its critical area. If the town wishes to be excluded, a few addition-

al managemént measures would probzbly have to be adopted to ensure thét future

develpment would not adversely‘affect water quality or fish and wi]d1ife.habitat.
Such measures would primarily involve increased setbacks from tidal water and |
wetlands for new canstructfon on any remaining vacént shoreline lots and main-
tenance of a natural buffer edge adjacent to tidal waters and wetlands. Cor-

servation of tree cover on such 1ots might also need to.be.encouraged. Insti-

tution of such measures are consistent with the policies of the town's Compre-

hensive Plan.

However, exciusion of the town's shoreline areas from the Chesapeake Bay

- Critical Area Program would make the town ineligible forhfﬁnding to revise its

plan and requlations to address the objectives of the Chesapeake Bay Critical
Area Act, some of which may also be considered important by thé town residents.
More important, funding requestssforiprojects located in its critical area froﬁ
State programs such as the Shoreline Improvement Fund, Program Open Space,_etc.,
may receive lower priority than if they were included in the Chesapeake Bay

Critical Area. Sinée the town would be considered an Intensely Developed area,

-13- .
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ihci&sion of the town's shore1{he in the Chesapeake Bay Criticé] Area would
not involve major reétrictions on development. The basic requirement w0u1d
be that deve]opment occurs in a manner that ensures the protect1on of water
quality along with the preservation of natura] vegetation whenever feas1b1e.
wajver from the 100 foct buffer requirement is allowed if it can be shown
that»the_existing patterns of development prevent the buffer from fulfilling
its functions. Such 1fke1y would'eejfhe case with the town of Secretary.

A similar sifuation exists with regards to.the second case study area,e
Agonquin Estates, located on tax maps 20 and 30. It is almost entirely de-
veloped at a density of 1/2 acre or greater. It thus has more than 1/2 mile
of shoreline which is at least 50 percent developed. '

From review of the zoning maps for the County and the 1981 County land
use map deve]oped by the Department of State Planning, the only other areas
eligible for exc]uswon under the urban exclusion clause would be a few areas
along Robinson Neck south of Taylor Island. These areas may be 1es> entirely
ﬁeve]oped so that more substantial manageﬁent measures may be neéded to meet
the requirement-for exclusion, which is to demonstrate that imposition of the
critical area program would not substantially 1mprove water quality or the
consefvation-of fish and wildlife and plant habitat. Such measures could be

adopted as part of the County's Chesapeake Bay Critica]lArea Program and apply

. to all the County's shoreline areas whether théyewere excluded or not, perhaps

in the form of a more restrictive shoreline yard requirement applicable

countywide.
In conclusion, it can be said that the municipalities in the County and a2

few shoreline areas in the unincorporated portions of the County could likely

be exc1uded under the Urban Exclusion provisions. However, there is a real

-14-
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:*question whether such exclusicn would be beneficialrgiven the fact that

fequ\i‘rements for intensively developed areas in the Chesapeake Bay Crftica]
Area Program Development criteria are not onerous and the fact that such
“areas would not be eligible fdr quding for p\annin§ activities from fhe
Chesébeake Ba'y Criti.cﬂ Area C.on.m'l'iss-ion. E.ven'm‘oif\.ﬂe important is the fact
that such areés would also iikely be lower in prigrity for funding from

State grant'programs.
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4. ldentification of Potential Exteﬁsive Wetland Exclusion Areas

Because tidal wetland areas are extensive in Dorchestef'County, it was

felt that it would be too time consuming to examine each draft critical area

boundary map provided by the State (over 350 maps at a scale of 1" = 200 feet)
for shoreline areas at least 1000 feet long that were separatéd from open |
water by extensive tida] wetlands. The folTowing approach was developed to
Vimit the number of those maps that needed to be eiamined.

First, areas owned by the State and fédera1 goverhment were eliminated
from further consideration as éxc}usion areas sincé they are not under the
jurisdictién of the County and thus the County would not be developing a
management program for sdch.areas anyway.

Second, the zoning c1assif1caiton of areas in the County was anatyzed
to identify areas that wouldimot be appropriate for exc1usioﬁ, Areas zoned
aS'business, industrial or R—3 residential districts were considered to per-
mit land use of such intensity that exclusion of such areas would not be
cbnéistent with standards for ekclusion fdentified in the Act. Areas.zoned

conservation also were not considered for exclusion since by such zoning the

County has indicated that such areas be maintained in an undeveloped state

“or other natural values be preserved. Since the established zoning for these

areas is substantially consistent with proposed criteria it did not appear

worthwhile to exclude such areas. However, should the County wish to pursue
exclusion of these areas, the existence of the conservation zone ang the pro-

tection it affords may in and of itself provide a basis for exclusion.

* However, as discussed in more detail eisewhere, by excluding areas out of

itlehesapeake Bay Critical Area the County may reduce its chances of obtaining
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State fundlng from State programs wh1ch may in the future g1ve pr1or1ty to
projects within a county's: cr1t1ca] area. ' '

- A further step is needed to screen out additional areas that may not
be su1tab]e for exclusion. These are -areas 1dent1f1ed‘as Habitat Protection
Areas in the proposed criteria for local Chesapezke Bay Critical Area Program.
Development. Such types of areas are considered to be of such S1gn1f1cance
as fish and wildlife habxtat that the1r exc1us1on may not be supportable
They include: - (1) Areas contalnxng rare and endangered species habitat and

exemp!ary plant communities as 1dent1f1ed by the Maryland Natural Heritage

Program and formally designated as such by the Department of Natural Rescurces;

(2) Areas containing relatively mature areas of 100 acres or more or forested
areas connected with such areas, (3) Areas containing or adjacent to areas
containing colonial waterbird nesting sites or waterfowl staging and concen-
tration areas; (4) Areas containing relatively mature riparian forested areas
at least 300 feet in width which are designated as breeding areas; (5) Other
areas identified by State and federal agencies as 1mportant plant or wildlife

habitat areas; {6) Areas containing extensive amounts of non-tidal wetlands.

In the case of areas containing 1esser amounts of non -tidal wetlands, add1twon~v

al management measures as discussed in more detail below may be able to be

instituted that would enable such areas to be excluded from the County's

Chesapeake Bay Cr1t1cal Area.

Sufficient information is presently available to identify many of these
areas. The State's Natural Heritage Program has identified many areas that

contain rare and endangered specwes habitat and exemplary plant communities

“Tand its staff is cont1nu1ng to undertake field investigation to identify

additional sites. The Nat1ona1 Wetlands Inventory has mapped the location

-17-
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of both +1dal and non-tidal wet]ands and classified them accordlng to a
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comprehens1ve system. The U.S. Department of the Interior has 1nventor1ed

the Tocation of colonial bird nesting sites and is presently updating its

4
|
S

information while thé Maryland Park, ForeSt‘and'w11dlife Service has col-

Tected information cf hxstor.c waterfow) stag1ng and concentration areas.

Prompted by Commission efforts, information on areas such as extens1ve .

forested areas and riparian forested areas used for breeding purposes is S ER

oo
=0

y,,,‘\.u‘r -

presently being developed and should be available in the not too distant

u—.zix v

future.

§l One ofithe most critical factors in determining whether an area is approved .
for exclusion is determining the width of wetlands that can be considered suf- :§,
;' ficient to protect water quality and fish, wildlife and plant habitat from the :f&if

Tt T
e Ficetee
- PO §

adverse impacts of development in the excluded area.

B i‘, it
e

In identifying exclusion areas located adjacent to wetlands several

assumptions must be made:

pinas:
-

1) It is assumed the wetlands referenced in the exclusicn

provision are tidal wetlands designated as State or

private wetlands under Title 9 of the Natural Resources ’ b

Articte, It is assumed that it>does not refer to sub-

merged aquatic vegetation which is found below the

R
surface of tidal waters. : 8

2) The eXcIusionvprovision does not explicitly state that

2 there must be 1000 feet of wetlands between open water %
ﬁll _ : )
: ' | and the area to be excluded, just that they are separated %
%I o by wetlands sufficiently extensive to protect water '*
.»;4

qua1ity and fish and witdlife habitat. However, if a
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definition of extensive wildlife involves a width
substantially Tess than 1000 feet, then'a Signfficant

portion Qf the Tand area adjacent to the wetlands

“ would still have to be included in the County Chesa-

, .,

~ peake Bay Critical Area with only the'most.inland

“portion of the upland area excluded.

It is recommended that the term apen water be considered

to refer to the waters of the Chesapeake Bay and its

tributaries and subtributaries within the County's

Chesapeake Bay Critical Area up to the point where

they become intermittent. Inland ponds greater than

one acre in size are also inciuded in the definition

~ of open water becauseof their valueto fish and wild- -

life. If one is using the draft Chesapeake Bay Critical

Area maps to identify the presenceof such streams, it is

unlikely that streams less than 20 feet wiil beiperceived,

particularly if they flow through forested areas. The
reason for this is the scale of the State's wetland maps
on which the critical areas:boundary was delinated are

at a scale of 1" to 200 feet. Thus, a water body of 20

feet in width would be fndicated by one-tenth of an inch

~which is about the minimum width to be easily identified
on the maps.
Since wetlands are>coﬁsidered to be fish and wildlife
habitat themselves, present or proposed 1andbuses on

lands proposed for'exc1usion’must be conducted in a

~19-
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“manner sb as to not adversely affect the wetlands or
associated fish and wildlife. Thus, before'an areaiis

to be excluded it must be'shown'that sufficient manage-

ment measures are in p]ace to ensure that adjacent wet-
lands and the wetlands beyond them are not adverse1y
affected by ex1st1ng or proposed use of such ]ands.

Because the tidal wetlands are considered to be important

fish and wildlife habitat areas; tidal wetlands themselves

will not be e]1gxb1e for exclus1on only the upland areas
separatod from open water by extensive areas of tidal

wetland. .

Siijarly, if an érea that meets the criteria for a

~ potential exclusion area (namely separated from. open

-water by extensive tidal wetlandé) contains areas iden~vi

tified as habitat protection}areas in the proposed .
Chesapeake Bay‘Criticél Areas Commission Criteria for
Local Critical Area Program Development, then it must
be shown that sufficient management measures will be
instituted to protect such areas before exclusion of

the area will be allowed. Otherwise, it cannot be -

 demonstrated that fish and wildlife habitat will be

adequately protected. .

'Fina1ly, to avoid spot exclusions and enable a rational.

implementation of the County's Chesapeake Bay Critical

Area Program, it is recommended that any areas considered

for exclusion have a minimum width of at 1éast-]000 feet.

- -20-
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. .. Otherwise, the County's shoreline areas_wdu]d consist of
\\ﬁ- chéckerboard.patterns of exclusion énd non-exc]dsion aréas'g
and respective County po]icies or programs for each area . -
 would be very difficult to implement in an effecfive and
. _,equitaﬁle manner. | ‘
The studies reviewed for preparat1on of this report estab11 h that no
prec1se minimum dwstanue for such a wetlands buffer has been determined.
They further stafe that ab111ty of a wetland *o absorb nutr1ents, toxics
and sediment depends on its type, the time of year, whether the wetlands has
been previously stressed and the amount of runoff occurring. The time of
year is part1cu1ar1y important for tidal fresh marsh which significantly die

off in the fall, thus great]y reducing their absorbant ability.

If one app11es ithe criteria that the extensive marsh in question comprises

the entire 1000 feet between open water and the potential exclusion area, then, -

as can be seen from the case study areas described in further detail be]ow,
only a smail number of areas qualify. This is because of the sinuous nature
of -the tidal rivers which wind through the County's marsh areas and the con-
voluted nature of its tidal shorelines. If a lesser amount of marsh acreage
1s considered (400 feet is the minimum distance estimated as approprwate for
most types of marshes). then more areas could be excluded from the cr1t1ca1
area. However, under the Act's exclusion provision, this would mean that 600
feet of the upland area would have to be included in the critical area and |
only the 400 feet furthermost inland would be excluded. " Such an exclusion
would result in a reduced develcpment dencity allowed in the area remzining
in the critical area since additional shoreline areas would be requ1red in

order to provwdc suff1€1ent fand area to meet the one un1t/20 acre minimum

-
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s den51ty required by the proposed Cr1t1ca] Areas Program deve]opment cr1ter1a

area.
~In lwgnt of th1s 1mpl1cat1on and glven the assumpt1on that add1t1ona1

. protectxon measures would be needed at the- County Tevel in order to meet the

cond1ﬁ1ons under which an area can be excludnd it becomes quest1onab1e whether

it is worthwh1le for the County to seek the exclusion of such areas from the

County's Cr1t1ca1 Area. These po1nts can be further illustrated through exam-

1nat1on of the case s+udy areas.

In the case study area shown on tax map 49 the conf1aurat1on of the '

wetland areas and their limited aer1a1 extent do not aT]ow any areas to be

excluded even if the 400 foot width criteria is used.

In the case study area shown c¢n tax map 63, the areg el1g1b]e for excau~
sion using the 1000 foot cr1ter1a wou1d only be a small area south of Scotiand

Creex plus possibly a small area north of Scot%and Creek depending on where

the creek is determined to have become intermittent. Reducing the exten*xve

wetland width crxter1a to 400 feet does not allow substantial add1t1ona! area
to be 1nc1uded
provisien is illustrated in.this case study area. Only a relatively small

portion of the total property south of Scotland Creek would be el1g1ble for

exclusion makwng it difficult to determine what additional use of ihe property :

excluding the eligible portion would allow.

In the case study area shown on tax map 62 it does not appear that any
area would be e11g1b1e for exclusion if the 1000 foot width chter1a is used.
If the 400 foot width criteria is used, an area on the left shoreline of the

Little Blackwater R1ver along one of its upland bends would be e]iglb1e, the

use of this cr}terwa would allow the exclusvon of a similar area on

-22-

One additional difficulty with the-app11cat1on of the exclusion
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the river's right shoreline along one of its lower bends. Excluding the

.

latter area many have some utility to the affected property owner since

it would allow parcels such as P.38, P.39 and P.3 along'Mapledam Road to
be developed at a greater density than would otherwise be possible under
the development density allowed by the Critical Area Program criteria
for areas designated as Resource Conservation.
Finally, with regard to case study area shown on tax map 61, use of the
1000 foot width would not allow any areas to be excluded while use of the
400 foot width would allow upland areas north of where Button Creek becomes an
intermitten stream to be excluded. -
Because few areas were identified as eligible for exciusion in the case
study areas and in consideration of the fact that these sites were chosen
because it was thought likely that they would contain exclusion areas, it may

not be worthwhile to undertake a more exhaustive effort to identify additional

potential exclusion areas. However, from comparison of the areas noted as

tidal wetlands areas on the U.S.G.S. quad maps with ¢imilar areas on the draft
critical area boundary maps, a good concurrence was found. Thus,'if the County
decides to pursue the identification of potential exclusion areas further, the

" U.S.6.S. quad maps can be used as a first step in identifying areas where ex-

clusion areas might possible by found. Then, the comparable draft critical

area boundary maps can be examined to make more definite determination on

whether such areas actually would be eligible for exclusion.

-23-
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f? - From fhe above discussion the %o]]owing conclusions can be made:

l 1) The extensive wetlands exclusion provision does not explicitly

i require that there be 1000 feet of wetlands between a potential
exclusion area and cpen water marsh but that the area be 1000
feet from open water and be bordered by extensive wetlands.
However, if the width of the extensive wetland area is less
than 1000 feet, then upland areas will have to be included in

the critical area. The development density of such areas

would be correspondinly less then one unit per 20 acres den-
sity that would otherwise be allowed by the proposed critical

area program development criteria.

2) There are many fewer areas potentially eligible for exclusion
than it would first seem to be the case. This is due to the .
fact that the sinuous configuration of the County's tidal
rivers and its tidal shorelines makes it difficult to find
substantial upland areas separated by open water.from exten-

sive wetlands. If justification can be found for smaller
width wetlands to be considered as Fufficient]y extensive
wetlands to protect water quality and fish, wildlife and

plant habitat, then additional areas may be able to be ex-
cluded. - Howéver, the concerns associated with excluding areas
discussed above will still remain.

3) If areas are excluded from the critical area they may become

]
|

o lower in priority for funding under such state programs as the

' . _ a§ricu1tura1 non¥point poliution cost-sharing program, the

24~



been submitted and approved by the Critical Area Commission.

4)

Shoreline Improvements Program, Program Open'Space, etc.
This is particularly important in the case of the agri-
cultural non-point po]iution control cost-sharing program
because of extensive agricultural land found in the County
and the commitment of the Secretary of the Departmeht of
Agriculture to give priority to areas in the Chesapeake
Bay Critical Area. | |
Since the principal benefit of eic1uding areas from the
provisions of the Act appears to be the potential for
greater development density than that allowed by the proQ ,
posed criteria, thén it might be more appropriate for the
County to seek to be allowed to designate small pdrtions
of its Resource Conservati;nvAréas as Limited Development

Areas rather than seeking to exclude areas from its Chesa-

peake Bay CriticallArea.

One final fact that must be kept in mind is that no areas can be excluded

, from a county‘s critical area until the critical area management program has

all property preposed in the critical area must meet the interim f1nd1ngs re-

quirements of the Chesapeake Bay Critical Areas Act.

In the preparation of this report, a number of points not clearly defrned

in the Critical Areas Act have required interpretation to permit application

of the exclusion provision in Dorchester Caunty.

points are:

- -

1)

The most important of these

Open water is not defined in the statute, although a

definition has been provided herein.

In the meantime, ~

i
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2) The Act does not make it clear whether the 1000 feet
required between the potential exclusion area and open
water must be entirely composed of tidal wetlands and;
if not, what an appropriate width of wetlands would be
to satisfy the requirements of the exclusion provision.
3) Perhaps most important, no clear measurable standard or
test is identified as a basis for review of an exclusion
request; only that tidal water quality and fish, wildlife
and plant habitats be assured protection from adverse im-
pacts of develapment in the excluded area.
Given the above uncertainties, any decision to approve a County request
for exclusion will ultimately be dependent on the Critical Area Commission's

interpretation of what is needed to satisy the requirements of the Critical

Area Act.

-26-
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